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Honorable Tom DeBerry, kexber
statoe Board of Control
Aungtin, Toxas

Pear Senator DeBerryt Opinion Ko, 0-3708

stors
s de-

Your letter of recem svaching the matter

above statod, 1s as followsy
"gndor your Opinion Ne, od July 17, 1041,
ou have outlined & procedure foy
trol to follow Y BN trastors on term
contracts have p oydors in a reasonsbdle

1m¢g pascnaby > suppose that the
sednre sHould \be xtvin the case of spot

SYOry Cane uhm & ¢eon~
Sry in a reasonsble length
¢ in a procodure which nlti-

ncs the total amount of noney imvolved
mtract ordear or gpot erdeor

od/in your opinicn would cost.such mora
ay the total amount mclvod.

*2, In many instances ‘rhm new bids are taken,
no bids can be secured on the supplies in
question. .

*3. In pany instances where new bids are teken
and the diffaeroence, if any, charged to the
contractor, the procedure outlined
4n the preparation of tha file for submisgion
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10 you amd your dimposition thoreef,
7ould Lmvelve an expenditure wach
in axtoens «f tia apaunt in questiom
jj..d rogard 0 tho diffarence of the
po L

%0 courso, wero novw Lide are takem and thg &if-
faronce, Af any, chargoed to the original contrast~
or k¢ pLays samd, We will considor the filas elosod . ®

Bafore undartaing to answor your questions, woe will
guotes tbe finul peragraph frow our Opindon No, 0-2022, to whieh
you rofer:

HZo that, you ars respostfully advisad that
your Board should ecinovledgs recalpt of the
Fctaburgh Fiate Glass Company's lotter, saying
to the Company that in the ovont tho Comp
fails or refuses for any cause to deliver the
morshaidise upen any prepor order under the cob-
tract, vithin a reascnable longth of tiwe, then
the Gtato board of Comtrol will jpurchsss sush
marchaniise on the open market, at the bdest
possible price, and charge the Pittsburgh Fiaste
tlass Company with the Gifferente, if sxy, in
prico, over and sbhove the centreet Cligures, 8s
providod in the prepoesal u vhiech the countraat
was entered into; and, er, that whether or
not the Lompany has beon abstlvel from such lie-
bility by any act of the tovernment will be re-
forred to the Attornay tiemgral of the State for
his dotorpination as tha dagis for an setiun upom
thoe centrsect.* '

This, wa btelieve, is the only proeceliure suggzeaied by
us in that Omaao

Angwaring, vo bog to advisey

1, Yhere the total anvunt ef poney invelved in tho
eontract ordar or ssot-purchase order ig so sxall that teo fol-
low the procedure sugszbeked by us would ¢ost many tines more
thas tho amount involved, as you stete in question Xo, 1, conr
ron Dusipses prudence and gound efficiul discretion vould wor-
razt that no further astion whatever should bo takem hy you.
It would appear, howevor, that the procedurs msntiensd by us
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in our ferwor opinion could de taken,amd ghould be taken in
avery casa ol defauit, to tho axtont of making raply to the
defaulting contractor (whethor term contract or spot contrast)
and ths purchasing by the Eoard of tha supplies ordered, wheare
the game may bo purchasod on the mearket. Moreover, if sunch
supplios are actunlly purchased by the Loard, then you should
farther notify tha contracter of the axdess coat of guch gupe
plies, if any, and that tha contractor would be chargsl with
such oxoess. Such procedure would appear to be ot o noxinal
oost 0::“111, and stiould with propriety be followod in all cases
of 4 X

2., In those casus wvhere nevw bids are called for,
and »9 bids can be sacuroad for the supplies needed, the mat-
tor obviously is at ab and., If in such sase no bvids can de
had, then no purchage can be¢ mede, and theres could be 70 pos-
gibls basis for any super-sdded liubility in any cvent.

In thig connection, 1l facts and ciroumstances known
to your Réard may be taken into comsideration in resching your
eonolusion to ask for nev bids ¢m such supplies. 7This is & pat-
ter of sound business judgment snd jugt official dizcretion with
you, eince such a procedure might fmvolve costs with ne roncon-
sble prospect of cbinining the supplies. '

3, Your @uestion 3 1s not so easily snawered, but
tho anawer is yet controlled by the prirciples of gound busi-
noss Judgsent and just officis) discretion sbove montioned.

In all instances wherse now bids are takan and the
extess differancs, if any, has beon chnrgoed to the original
eontractor, there arisss s ifability on the part of the con-
tractor upon his torm contract or his spet-purctinse contrast
for such difforence, snd no officer or.board of the Govern-
wpont may releasc such lisbility.

If, in such & case, however, the amount of such dif-
forence in c¢ost of supplies by way of supor-added liability te
the centractor®s lisbility is so0 small as that indigputably the
oost hecomuary to a preparation sod aubmission of the matter to
the Attornoy General for astion would exccod the amount involved,
then, 1t 1s the opinicn of this Department your Beard should not
incur sach ¢ost, and should not sudmit the matter to the Attormsy
Goneral for acticn at all. In this comnection, wo would add that
where there have boon ropoated defaulis by a contractor, and the
aggrogate of such super-sadled 1iablliity womld excesd the cost of
proparing and submitting to tho Attormay Gemeral a statemsant of
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the in-
L ters on such statament should be made for
?’&Qﬁn xm& :gmmo of this Department.

You gay in the last sentence of your lotter;

“or m,wh&ombt: :rot::kmmd

dif'feronce, if any, charg 0 -
2’ contractor who paid the same, we will com
sider the filo ologed,*

sour to

] whore the file pertains only
m‘pqru:gl:rmtga:: g' mm involved, whethor upon spot
contract or upon term contract.

Ya trust that what wo have said sufficlently answerw
your ipguiries.

very traly yours
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